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RECENT DECISIONS
CONSTITUTIONAL LAW-CIVIL RIGHTS-INFERENCE OF BAD MORAL
CHARACTER FROM REFUSAL TO ANSWER QUESTIONS BEFORE
STATE COMMITTEE OF BAR EXAMINERS.
Konigsberg v. State Bar of California (U.S. 1957).
Petitioner was refused certification to the State Bar of California by
the State Committee of Bar Examiners, on the grounds that he had failed
to prove (1) that he was of good moral character and (2) that he did not
advocate overthrow of the government by force.1 Though denying that he
had ever advocated the overthrow of the government by force, petitioner
refused to tell the committee whether he had ever been a member of the
Communist party, contending that, by virtue of the first and fourteenth
amendments, the committee had no right to probe further into his political
associations. Despite the testimony of witnesses which tended to show
the good moral character of the petitioner, the committee found that his
failure to answer supported an inference that he was, presently a member
of the Communist party and therefore of bad moral character. The com-
mittee also found that petitioner obstructed the investigation by refusing
to answer and thereby rendered an affirmative certification impossible.
The Supreme Court of California, with three judges dissenting, affirmed
the action of the committee. Certiorari having been granted, the Supreme
Court of the United States, with three Justices dissenting, held that peti-
tioner's refusal to answer per se could not support an inference of bad
moral character, since it was in good faith. The Court also found, in re-
versing the decision as violative of the fourteenth amendment and remand-
ing the case, that even if petitioner had been a member of the Communist
party in 1941, as testimony tended to show, such could not provide a
reasonable belief that he advocated the overthrow of the government in the
face of his own denial, since the Communist party was a legal political
party at that time. Konigsberg v. State Bar of California, 353 U.S. 252
(1957).2
The applicant's possession of good moral character is universally
required for admission to the bar.8 California, in addition, requires that
1. CALIFORNIA BUSINESS AND PROFESSIONS CODz, §§ 6060(c), 6064.1 (1937). Sec-
tion 6060(c) requires that an applicant must have "good moral character" before he
can be certified. Section 6064.1 provides that no person ... who advocates the over-
throw of the government of the United States or of this State by force, violence, or
other unconstitutional means, shall be certified to the Supreme Court for admission
and a license to practice law."
2. Konigsberg v. State Bar of California, 353 U.S. 252 (1957).
3. Vaughan v. State Bar of California, 208 Cal. 740, 284 Pac. 909 (1930).
(93)
1
Editors: Recent Decisions
Published by Villanova University Charles Widger School of Law Digital Repository, 1957
VILLANOVA LAW REVIEW
the applicant must not be an advocate of the overthrow of the government
by force.4 Good moral character has been defined as at least common
honesty,5 and including something more than mere good reputation. " The
scope of investigation into the moral character of an applicant is wider
than merely ascertaining whether he has been guilty of a felony or mis-
demeanor. 7  Equivocating in legal documents has been held as sufficient
grounds for denying admission," as has obtaining goods by false pretenses. 9
However, the mere fact that an applicant has been arrested but not con-
victed was held to be insufficient to demonstrate bad moral character.10
In California as in all but two states, the burden of proving good moral
character is on the applicant, as opposed to disbarment proceedings where
the burden is on the accuser.'1 Little evidence is usually required to sustain
the burden of proof. Some states extend the applicant a presumption of
good moral character.12 California in conformity with all other states has
not made failure to answer any questions of the examiners a mandatory
ground, ipso facto, for exclusion from the bar.'
3
The instant case, as Schware v. Board of Bar Examiners of New
Mexico,14 illustrates clearly that inquiry into an applicant's membership
in the Communist party during its legal existence, is not of itself controlling
in determining applicant's moral character or his present advocacy of over-
throw of the government by force, nor may inferences of bad moral char-
acter or advocacy of forceful overthrow of the government be sustained
from applicant's answer or failure to answer. While the majority of the
Court in the instant case concluded that the examiners refused to certify
petitioner because of inferences of bad moral character arising from his
silence on questions about communist affiliations, the dissent of Mr. Justice
Harlan, in interpreting the record, concluded that petitioner was denied
certification because by failing to answer, he also failed to sustain the
burden of proof. The latter interpretation seems to be borne out by the
findings of the examiners. 15 Though failure to answer examiners' questions
in itself does not constitute a mandatory ground for denying certification,
it should not follow that failure to answer certain pertinent questions could
4. See note 1, supra.
5. People v. Macauley, 230 Ill. 208, 82 N.E. 612 (1907).
6. In re Weinstein, 150 Or. 1, 42 P.2d 744 (1935).
7. Spears v. State Bar of California, 211 Cal. 183, 294 Pac. 697 (1930).
8. Carver v. Clephane, 137 F.2d 685 (D.C. Cir. 1943).
9. In re Dillingham, 188 N.C. 162, 124 S.E. 130 (1924).
10. Schware v. Board of Bar Examiners of ,New Mexico, 353 U.S. 232 (1957).
11. Spear v. State Bar of California, 211 Cal. 183, 294 Pac. 697 (1930) ; See
in re Wells, 174 Cal. 467, 163 Pac. 657 (1917).
12. Petition of Morrison, 45 S.D. 123, 186,N.W. 556 (1922).
13. Konigsberg v. State Bar of California, 353 U.S. 252, 260 (1957).
14. 353 U.S. 232 (1957).
15. The pertinent part of the examiners' answer reads:
"On or prior to the 17th day of May 1954 (the Full Committee) considered
all of the evidence which had been introduced and determined that petitioner had
not sustained the burden of proof that he was possessor of the good moral char-
acter required by the California Business and Professions Code, Sec. 6060(c)
and that he had not complied with Sec. 6064.1 of said Code, so that his applica-
tion must be denied . . ."
[VOL. 3.
2
Villanova Law Review, Vol. 3, Iss. 1 [1957], Art. 7
https://digitalcommons.law.villanova.edu/vlr/vol3/iss1/7
RECENT DECISIONS
not so obstruct the examiners' investigation that affirmative certification
would be impossible. 16 In the instant case, the question of Communist
party affiliation is pertinent and could have been determining since the
examiners not only questioned petitioner about his membership in 1941,
but about his membership at the time of the hearing.1 7 Where an applicant
for the bar refused to answer questions about his present Communist
affiliations, it was held in In re Anastaplo 18 that in determining applicant's
moral fitness, it was relevant to inquire into present Communist affiliations,
and that even if applicant answered in the negative, that would not preclude
the examiners from inquiring further into his political beliefs. The Court
in the instant case did not discuss the importance of petitioner's failing
to answer the inquiry into his present party membership, though he was
asked several times. Such silence, the Court found, was justified by his
good faith. The good faith of the petitioner, however it may work to
dispel inferences about his moral character and Communist affiliations, can-
not help petitioner sustain the burden of proof. The majority opinion
is to be preferred only if the majority interpretation of the record is proper.
Even then the instant case would do violence to the decision in Hammond
Packing Co. v. Arkansas.19 If the dissenting interpretation of the record
had been adopted, the Court would have been forced to decide the broad
questions concerning free speech 20 which it so skillfully avoided. The
earlier statement of the Court that government's "interest in the character
of members of the bar sometimes admits of limitations upon rights set out
in the First Amendment" 21 must be dealt with when these broad questions
are finally determined.
Peter P. Smith, III.
CONSTITUTIONAL LAW-CONFRONTATION OF WITNESSES-
ADMISSION OF EVIDENCE FROM PRIOR HEARING
VIOLATIVE OF RIGHT OF CONFRONTATION.
Commonwealth v. Russo (Pa. 1957).
Defendant Alan Tanser testified at the magistrate's hearing that George
Garis had solicited him to commit sodomy. Later at a grand jury hearing,
16. In re Anastaplo, 3 Ill.2d 471, 121 N.E.2d 826 (1954), the court said: "His
[petitioner's] refusal to answer has prevented the committee from inquiring into his
general fitness and good citizenship and justifies their refusal to issue a certificate."
17. Konigsberg v. State Bar of California, 353 U.S. 252, 288 (1957) (dissenting
opinion).
18. 3 Ill.2d 471, .121 N.E.2d 826 (1954).
19. 212 U.S. 322 (1908) holding that a state may treat a refusal to supply rele-
vant information as establishing facts against the refusing party even though he does
not have the burden of proof.
20. Throughout the hearings petitioner repeatedly objected to questions about his
beliefs and associations, asserting that such inquiries infringed rights guaranteed him
by the first and fourteenth amendments of the Federal Constitution.
21. American Communications Ass'n v. Douds, 339 U.S. 382 (1950).
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Tanser denied such solicitation by Garis, and was indicted for "wilfully,
falsely, knowingly and corruptly swearing . . . [before the] grand jury
that George Garis had not solicited the said Alan Tanser to commit oral
sodomy with him." Since Garis could not be found in the jurisdiction, a
partial transcript of the magistrate's hearing which contained the testi-
mony of Garis admitting the solicitation was introduced into evidence by
the commonwealth over objection in order to prove that Tanser had com-
mitted perjury in his testimony before the grand jury. Without this
transcript, the evidence was insufficient to convict Tanser. The superior
court held that the transcript was admissible and sustained Tanser's con-
viction of perjury at the grand jury hearing. In reversing Tanser's con-
viction, the Supreme Court of Pennsylvania, with two judges dissenting,
held that his constitutional right of confrontation of witnesses was violated
by admitting said transcript. Commonwealth v. Russo, 388 Pa. 462, 131
A.2d 83 (1957). 1
The policy of our trial system has been to regard the necessity of
testing by cross-examination as a vital feature of the law. In the United
States, almost all state constitutions have given a permanent sanction to
the principle of confrontation.2 The Pennsylvania Constitution 3 provides
that the accused in a criminal prosecution has the right to meet the wit-
nesses "face to face." 4 Confrontation of witnesses and meeting the wit-
nesses "face to face" means cross-examination in the presence of the
accused.5 The law is well settled in Pennsylvania that evidence of testi-
mony given at a previous hearing or trial is not admissible if the accused
did not have the opportunity of confronting and cross-examining the wit-
ness who had given such testimony.6  Yet prior testimony, given volun-
tarily by one under oath, as well as prior declarations or admissions by
him, is evidence against him on trial in a criminal proceeding.7 In the case
of Commonwealth v. Doughty 8 testimony of three defendants at a previous
trial was admitted at a subsequent trial to prove a conspiracy and their
participation in it. Although it is clearly hearsay evidence in such a case,
it is admissible, for it is obvious that the party making the admission would
not cross-examine himself. So too, the rule against admission of hearsay
1. Commonwealth v. Russo, 388 Pa. 462, 131 A.2d 83 (1957).
2. 5 WIGMORE, EVIDENC, § 1397 n.2 (3d ed. 1940, Supp. 1955).
3. PA. CoNsT. art. I, § 9: "In all criminal prosecutions the accused hath a right
... to meet the witnesses face to face ......
4. Commonwealth v. Ballem, 386 Pa. 20, 123 A.2d 728 (1956); Commonwealth
v. Johnson, 348 Pa. 349, 35 A.2d 312 (1944).
5. Howser v. Commonwealth, 51 Pa. 332 (1865).
6. Commonwealth v. Loomis, 270 Pa. 254, 113 Atl. 428 (1921); Commonwealth
v. Lenousky, 206 Pa. 277, 55 Atl. 977 (1903) ; Commonwealth v. Cleary, 148 Pa. 26,
23 At. 1110 (1892) ; Commonwealth v. Keck, 148 Pa. 639, 24 Atl. 161 (1892);
McLain v. Commonwealth, 99 Pa. 86 (1882); Brown v. Commonwealth, 73 Pa. 321
(1873).
7. Commonwealth v. Ensign, 228 Pa. 400, 77 Atd. 657 (1910); Commonwealth
v. Doughty, 139 Pa. 383, 21 Atl. 228 (1891); Commonwealth v. Krolak, 164 Pa.
Super. 288, 64 A.2d 522 (1949) ; Commonwealth v. Cavanaugh, 159 Pa. Super. 113, 46
A.2d 579 (1946).
8. 139 Pa. 383, 21 Atl. 228 (1891).
[VOL. 3.
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evidence is satisfied in the case of a vicarious admission; 9 the classic exam-
ples are the admission made by an agent on behalf of his principal and
of an accomplice on behalf of his co-conspirators. The privity of interest
is such as to make the assertion of the one making it that of his principal
or of his fellows.
The supreme court in this case based their decision solely on this
constitutional right of confrontation and ignored the theory of the superior
court. The theory of the superior court 10 and of the dissent in the present
case that the constitutional provision of confrontation does not exclude
evidence admissible by way of the vicarious admission exception to the
hearsay rule is sound." Yet this exception has no application in the
instant case. Wigmore in his work on evidence finds some "identity of
interest" between the accused and the person who has testified necessary
for considering the testimony of the witness as that of the accused. 12 The
testimony of Garis at his own hearing certainly cannot be considered a
vicarious admission of Tanser who was witness against Garis, for there is
no privity or identity of interest between them. The case of Becker v.
Philadelphia,18 cited by the superior court, is not a precedent for the
proposition that the abovesaid evidence is admissible in a criminal case;
it, too, assumes the need for some legal relation in the form of some joint
or common interest.14  The importance of this constitutional provision of
confrontation in safeguarding against deficiencies, suppressions, sources
of error and untrustworthiness, which lie underneath the bare untested
assertions of a witness is readily seen. The decision of the supreme court
in this case was made reluctantly; 15 conclusive evidence was offered estab-
lishing the fact that Tanser had committed perjury.' 6 Even though the
accused, who is obviously guilty, is acquitted, the decision is sound in that
the court will not compromise this vital right of meeting one's accusers
"face to face."
James W. Schwartz.
9. Commonwealth v. Hall, 173 Pa. Super. 285, 98 A.2d 386 (1953); Common-
wealth v. Wiswesser, 134 Pa. Super. 488, 3 A.2d 983 (1939) ; Commonwealth v. Jer-
myn, 101 Pa. Super. 455 (1930).
10. Commonwealth v. Russo, 177 Pa. Super. 470, 111 A.2d 359 (1955).
11. See note 9 supra.
12. See 4 WIGMoaz, EVIDENCZ §§ 1069-1087 (3d ed. 1940, Supp. 1955).
13. 217 Pa. 344, 66 Atd. 564 (1907). (Plaintiff had accepted as her own admission
testimony of a doctor who had appeared as a witness on her behalf to testify at a
previous trial to the fact that she had sustained injuries.)
14. Zank v. West Penn Power Co., 169 Pa. Super. 164, 82 A.2d 554 (1951). (The
court explained the principle cited in the Becker case as: "Testimony of third persons
as witnesses in another case are [sic] admissible against a party if the latter is bound
thereby because of agency, joint or common interest, or his having vouched for their
credibility and impliedly asserted the fact by calling them as witnesses.")
15. Commonwealth v. Russo, 388 Pa. 462, 471, 131 A.2d 83, 88 (1957).
16. Two conflicting statements made under oath establish perjury; see Common-
wealth v. Mudd, 176 Pa. Super. 250, 107 A.2d 599 (1954) ; Commonwealth v. Sum-
rak, 148 Pa. Super. 412, 25 A.2d 605 (1942).
NOVEMBER 1957]
5
Editors: Recent Decisions
Published by Villanova University Charles Widger School of Law Digital Repository, 1957
98 VILLANOVA LAW REVIEW [VOL. 3.
CONSTITUTIONAL LAW-CONTEMPT BEFORE A CONGRESSIONAL
SUBCOMMITTEE-PERTINENCY OF QUESTIONS.
Watkins v. United States (U.S. 1957).
Petitioner was convicted of contempt of Congress 1 for refusing to
answer questions of a subcommittee established by the Un-American Ac-
tivities Committee of the United States House of Representatives to
investigate communist infiltration in the labor field. The questions con-
cerned persons whom the witness knew as Communist party members but
who, to the best of his knowledge, had since removed themselves from
the communist movement. The Supreme Court granted certiorari, and in
reversing the conviction, held, with one justice dissenting, that such
questions asked by the subcommittee were not pertinent to the subject
under inquiry and that petitioner was within his rights under the due
process clause of the fifth amendment in refusing to testify. Watkins v.
United States, 77 Sup. Ct. 1173 (1957).2
The legislative branch of the national government has the power to
conduct investigations and compel testimony.3 This power may be dele-
gated to committees 4 but is subject to certain limitations. The legislature
may not expose an activity merely for the sake of exposure,5 investigate
without reference to a legitimate legislative function,6 or encroach upon a
function which is mainly judicial.7 Witnesses before congressional com-
mittees may refuse to answer questions, and they will not then be in
contempt, if the committee exceeds its bounds by asking questions which
are not pertinent to the subject under inquiry,8 or by inquiring into private
affairs without a legitimate purpose.9 A contempt conviction based on
the refusal of a witness to testify before the House Un-American Activities
Committee has been affirmed although that committee produced little
legislation within its proper field.10 Questions concerning membership in
the Communist party are pertinent to a congressional investigation into
1. 52 STAT. 942 (1938), 2 U.S.C. § 192 (Supp. III 1956).
2. Watkins v. United States, 77 Sup. Ct. 1173 (1957).
3. McGrain v. Daugherty, 273 U.S. 135 (1927); Seymour v. United States, 77
F.2d 577 (8th Cir. 1935).
4. Sinclair v. United States, 279 U.S. 263 (1929) ; United States v. DiCarlo, 102
F. Supp. 597 (N.D. Ohio 1952).
5. Jones v. Securities and Exchange Commission, 298 U.S. 1 (1936); Seymour
v. United States, 77 F.2d 577 (8th Cir. 1935).
6. McGrain v. Daugherty, 273 U.S. 135 (1927); Townsend v. United States, 95
F.2d 352 (D.C. Cir. 1938), cert. denied 303 U.S. 664 (1938).
7. Kilbourn v. Thompson, 103 U.S. 168 (1881).
8. Sinclair v. United States, 279 U.S. 263 (1929) ; Bowers v. United States, 202
F.2d 447 (D.C. Cir. 1953).
9. Jones v. Securities and Exchange Commission, 298 U.S. 1 (1936); Seymour
v. United States, 77 F.2d 577 (8th Cir. 1935).
10. United States v. Josephson, 165 F.2d 82 (2d Cir. 1947), cert. denied, 333 U.S.
838 (1948).
6
Villanova Law Review, Vol. 3, Iss. 1 [1957], Art. 7
https://digitalcommons.law.villanova.edu/vlr/vol3/iss1/7
RECENT DECISIONS
subversive activities." The Un-American Activities Committee may re-
quest the names of parties producing communist publications 12 and inquire
into the records, personnel, and finances of the Communist party.'3  Ques-
tions of the Un-American Activities Committee concerning persons who
attended communist meetings at college were held to be pertinent to an
investigation of subversion and un-American propaganda. 1 4  However, a
committee investigating crime in interstate commerce could not compel
testimony concerning acquaintance with a certain party; 15 nor could a com-
mittee investigating lobbying activities inquire into the names of those
who purchased publications.' 6
The majority of the Court finds fault with the enabling authority of
the House Un-American Activities found in the Legislative Reorganiza-
tion Act,17 and decides that the terms of the resolution referring to the
topic of inquiry were so vague that the right of the witness to refuse to
answer a question which was not pertinent was unreasonably compromised.
The Court also found that the vagueness was not cured by the other refer-
ences to the topic under inquiry.' In the light of certain considerations
the position taken by the majority seems incorrect. First, the Court
attacks the resolution because of the vagueness of particular terms. In
determining that the resolution lacked clarity, the Court fails to construe
the resolution as a whole. In so doing, the well-known maxim expressed
in McGrain v. Daugherty 19 is rejected, and circumstances which might
favor a valid construction of the resolution are ignored. In attacking the
latitude given by the House to the Committee, the majority fails to notice
that other committees of both the House and Senate have been given
11. Lawson v. United States, 176 F.2d 49 (D.C. Cir. 1949), cert. denied, 339
U.S. 934 (1950), rehearing denied 339 U.S. 972 (1950) ; Marshall v. United States, 176
F.2d 473 (D.C. Cir. 1949) ; Barsky v. United States, 167 F.2d 241 (D.C. Cir. 1947),
cert. denied 334 U.S. 843 (1948).
12. Morford v. United States, 176 F.2d 54 (D.C. Cir. 1949), reversed on other
grounds 339 U.S. 258 (1950).
13. Marshall v. United States, 176 F.2d 473 (D.C. Cir. 1949).
14. United States v. Singer, 139 F. Supp. 847 (D.D.C. 1956).
15. Bowers v. United States, 202 F.2d 447 (D.C. Cir. 1953).
16. United States v. Rumely, 345 U.S. 41 (1953).
17. 60 STAT. 828 (1946).
18. The statement by the committee chairman at the outset of the hearing, the
full committee's resolution authorizing creation of the subcommittee, and the hearings
taken as a whole were considered. Watkins v. United States, 77 Sup. Ct. 1173, 1191(1957). The title of the report of the hearings in Chicago, and the frame of the par-
ticular questions to Watkins were considered. Id. at 1192. The chairman's response
when the petitioner objected on the grounds of pertinency was considered. Id. at 1193.
19. 273 U.S. 135, 178 (1927), where the Court quoted "'We are bound to pre-
sume that the action of the legislative body was with a legitimate object, if it is capa-
ble of being so construed, and we have no right to assume that the contrary was in-
tended.'"
True that the Court has held in the past that when the rights protected by the first
amendment tend to be compromised by legislative action, the enactment should not
enjoy the presumption of validity ordinarily extended. Thomas v. Collins, 323 U.S.
516, 530 (1944). Viewed in this light the majority's strict method of construing the
resolution would be correct. However, because of the impracticality of drawing the
resolution any less broad than it is drawn, the policy of extending the presumption of
validity is more reasonable.
NOVEMBER 1957]
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power in exceedingly broad terms.20  Such an interpretation, in effect,
cripples the committee system as it now stands and fails to appreciate
the problems with which legislative investigators must deal. Generally,
investigating committees find that witnesses before them are less than
co-operative, and that investigations cover such a wide field of information
that some groundwork-questions must be asked before the scope of inquiry
becomes clear. Thirdly, the majority position requires the committee to
afford a witness that degree of clarity which the fifth amendment requires
in criminal cases. This would place an insurmountable obstacle before
the investigating body which would have to set down clear and concise
facts which have not been determined before the committee has been
informed of the true nature of the problem before it. In fact, the petitioner
in the instant case most probably was more familiar with communism in
the labor field because of his prior experience than the committee con-
ducting the investigation. Fourthly, the majority is quick to infer that
since one-fourth of the total number of persons to be identified by the
petitioner was not connected with organized labor (which the government
contended was the subject of inquiry), organized labor could not have
been the subject of inquiry. The inference is made without considering
why such persons were included. Mr. Justice Clark, in the dissenting
opinion, asserts that such reasoning is a non-sequitur, and that quite the
opposite conclusion follows.2 1 Finally, in view of the prior testimony of
other witnesses 22 the Court could countenance compelling Watkins to give
that information which would either corroborate or contradict the prior
testimony. Clearly these are pertinent questions, but then, in the view
of this Court, this Court's attention should have turned to the pertinency
of the questions asked the prior witnesses.
Leon A. Mankowski.
CONSTITUTIONAL LAW-POLICE POWER OF MUNICIPALITY-
CONSTITUTIONALITY OF CURFEW ORDINANCE.
Alves v. California (Cal. 1957).
Appellant, aged 21, was present in an automobile at a drive-in res-
taurant at 11:30 p.m. in the company of three young persons, one of whom
was under 17 years of age. Appellant was charged with willfully aiding
and abetting a minor to be in a public place at the hour of 11:30 p.m. in
20. See 60 STAT. 815, 817, 824, 826 (1946).
21. Watkins v. United States, 77 Sup. Ct. 1173, 1200 (1957).
22. Id. at 1176, 1177.
[VOL. 3.
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violation of a city curfew ordinance.' The superior court denied his request
for a writ of prohibition to prevent prosecution. On appeal, the district
court, in interpreting the ordinance, defined the word "business" as per-
taining to occupation notwithstanding the state's contention that the words
"legitimate business" should be construed to mean "legitimate activity",
and held that the municipal ordinance constituted an unlawful invasion
of personal rights and liberties and was therefore unconstitutional. Alves v.
California, 306 P.2d 601 (Cal. 1957).2
In interpreting statutes on the question of constitutionality, the courts
will strive to find the statute valid and not oppressive or arbitrary.3 It is
well established that if an enactment can be given any reasonable inter-
pretation consistent with its validity, such interpretation should be adopted.4
However, under the doctrine of noscitur a sociis,5 the meaning of the gen-
eral terms, "legitimate business", is confined to the meanings of the specific
terms, "trade, profession or occupation", stated in a series of terms.6 Con-
current with the problem of interpretation is the reasonableness of the regu-
lation in the light of the objects to be attained under the circumstances.
The general rule is that a state may delegate a portion of its police power
to municipalities, under which power the municipalities may enact ordi-
nances to promote the peace, safety and general welfare of their inhabi-
tants.7 In a proper case, however, the judiciary may review the ordinances
so enacted to determine their constitutional validity.8 Although a munici-
pality has a right to regulate the use of its streets, parks and public places, 9
it may not do so to such an extent as to interfere with the personal liberty
of the citizen as guaranteed to him by our constitutions and laws.10  There
1. CHICO MUNICIPAL CoDs § 648. The pertinent provisions are as follows:
"Subdivision (a). It shall be unlawful for any minor under the age of sev-
enteen years of age to be in or on any public street, park, square or public place
between the hours of 10:00 o'clock P.M. and 5:00 A.M. of the following day,
except when and where said minor is accompanied by a parent or legal guardian
having custody of said minor, or where the presence of said minor in said place
or places is connected with, and required by, some legitimate business, trade, pro-
fession or occupation in which said minor is engaged.
Subdivision (b). Any person assisting, aiding, abetting or encouraging any
minor under the age of seventeen years to violate the provisions of Subdivision(a) hereof shall be guilty of a misdemeanor; . .. ."
2. Alves v. California, 306 P.2d 601 (Cal. 1957).
3. Hart v. Beverly Hills, 11 Cal.2d 343, 79 P.2d 1080 (1938).
4. Portland v. Goodwin, 187 Or. 409, 210 P.2d 577 (1949) ; Gartbein v. West, 74
Or. 334, 144 Pac. 1171 (1914).
5. United States v. One Ford Coupe, 33 F. Supp. 291 (W.D.Va. 1940); United
States v. Baumgartner, 259 Fed. 722 (S.D.Cal. 1919); In re Hurlbut's Estate, 180
Misc. 681, 44 N.Y.S.2d 450 (Surr. Ct. N.Y. County 1943).
6. See Alves v. California, 306 P.2d 601, 603 (Cal. 1957).
7. Ex parte Isch, 174 Cal. 180, 162 Pac. 1026 (1917) ; People v. Coulides, 148
Misc. 292, 265 N.Y. Supp. 765 (Broome County Ct. 1933) ; Duquesne City v. Fincke,
269 Pa. 112, 112 Atl. 130 (1920) ; Borough of Sayre v. Philips, 148 Pa. 482, 24 Atl. 16
(1892) ; see 6 MCQUILLIN, MUNICIPAL CORPORATIONS § 24.37 (3d ed. 1949).
8. Ex pacrte Hall, 50 Cal. App. 786, 195 Pac. 975 (1920).
9. Love v. Phelan, 128 Mich. 545, 87 N.W. 785 (1901).
10. St. Louis v. Gloner, 210 Mo. 502, 109 S.W. 30 (1908).
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are few cases involving curfew ordinances from which it can be determined
to what extent the courts will permit restrictions placed on personal liberty
due to these ordinances. In a very early case, Ex parte McCarver," involv-
ing a curfew ordinance which prohibited the presence of a person under
twenty-one years of age on the streets after the curfew hour unless seeking
the services of a physician or accompanied by a parent or guardian, the
ordinance was held to be a reasonable regulation of the personal liberty
of the citizen. In a more recent case, People v. Walton,1 2 involving an
ordinance which permitted young citizens to be on the streets after the
curfew hour so long as they were not "remaining or loitering", the ordi-
nance was upheld as a reasonable regulation. The curfew ordinance in
the latter case is similar to those forbidding loitering which have been held
to be constitutional.1
3
The ruling appears reasonable since the ordinance entails almost com-
plete prohibition of juveniles' presence for even normal activities outside
of their homes. The ordinance in the instant case is almost as prohibitive
as the ordinance 14 in Ex parte McCarver 15 and not nearly as liberal as
the one in People v. Walton 16 which would permit such activities in the
absence of "loitering". In view of the doctrine of noscitur a sociis, the
court was reasonable in adopting the narrower definition of the word
"business". This doctrine has been followed in defining "business" when
coupled with a series of specific terms in tax statutes 17 and in workmen's
compensation acts.18 The ruling in the instant case is significant since
there are so few cases involving curfews. It will be a guide for the drafting
of future curfew ordinances which are receiving attention as possible aid in
combating juvenile crimes and mischief.
Robert L. Brabson.
11. 39 Tex. Crim. 448, 46 S.W. 936 (1898), in which the GRAHAM CIrY ORDI-
NANcx No. 30 was quoted as follows:
"'Section 1. Any person under the age of twenty-one years who shall be
found upon any of the streets or alleys of the city of Graham at night, and later
than fifteen minutes after the ringing of the curfew bell as hereinafter provided,
shall be guilty of a misdemeanor ...
Section 2. Be it further ordained that the foregoing section shall not apply
to any person under the age of twenty-one years, who shall at the time of being
so found upon the streets or alleys of said city be accompanied by his or her
parent or guardian, or to any person or persons in search of the services of a
physician, provided such person or persons at the time of being so found is actu-
ally executing such errand.'
12. 70 Cal. App. 2d 862, 161 P.2d 498 (1945).
13. See Taylor v. Sandersonville, 118 Ga. 63, 44 S.E. 845 (1903) ; State v. Sugar-
man, 126 Minn. 477, 148N.W. 466 (1914).
14. See note 11 supra.
15. 39 Tex. Crim. 488, 46 S.W. 936 (1898).
16. 70 Cal. App. 2d 862, 161 P.2d 498 (1945).
17. People ex rel. Nauss v. Graves, 283 N.Y. 383, 28 N.E.2d 881 (1940).
18. Kaplan v. Gaskill, 108 Neb. 455, 187 N.W. 943 (1922).
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CONTRACTS-CONFLICT OF LAWS-PLACE OF CONTRACTING
WHERE ACCEPTANCE IS GIVEN BY TELEPHONE.
Linn v. Employers Reinsurance Corp. (C.P., Pa. 1957).
The plaintiff and others, insurance brokers, brought suit to recover
certain commissions claimed by them under an oral agreement entered into
with the defendant. Defendant sought to escape liability under the New
York Statute of Frauds.' The plaintiff Linn had gone to New York, and
there had made an offer to defendant's agent Ehman, who deferred ac-
ceptance until he could secure authority from his home office. Linn re-
turned to Philadelphia, and Ehman subsequently telephoned from New
York and accepted the offer. At trial a compulsory non-suit was entered
against plaintiff, and motion to remove was atismissed after argument be-
fore Common Pleas Court No. 7, Philadelphia County, en banc, which
held, in this case of first impression, that because a contract entered into
by telephone becomes effective at the place where the acceptance is spoken,
under Pennsylvania conflict of laws, the agreement was terminable by the
defendant under the New York Statute of Frauds, which requires a writ-
ing evidencing agreements which by their terms are not to be performed
within one year. Linn v. Employers Reinsurance Corp., 136 Legal In-
telligencer No. 72, p. 1, col. I (C.P., Phila. March 6, 1957).2
Except for contracts concerning land, the validity of a contract as
affected by the Statute of Frauds is generally held to be a matter of sub-
stance to be determined by the law of the place of contracting, and not a
matter relating to proof to be governed by the lex fori.3 It is settled law
that a contract is considered to be made at the place where the last act
necessary to make a binding agreement takes place.4 What is the last act
necessary to convert negotiation into contract is a question to be deter-
mined by the law of contracts rather than by any conflict of laws rule.5
For example, where an agent enters into a contract for his principal, the
situation is treated as if the principal were there personally, and the place
of contracting is where the transaction between the agent and the third
party is consummated. 6 A unilateral contract is formed when the re-
quested act takes place, and' the place of contracting is where that act
1. N.Y. P9RS. PROP. LAW § 31 (1).
2. Linn v. Employers Reinsurance Corp., 136 Legal Intelligencer No. 72, p. 1,
col. 1 (C.P., Phila., March 6,1957).
3. Continental Collieries, Inc. v. Shober, 130 F.2d 631 (3d Cir. 1942) ; Joseph
v. Krull Wholesale Drug Co., 147 F. Supp. 250 (E.D. Pa. 1956) ; Bernstein v. Lip-
per, 307 Pa. 36, 160 Atl. 770 (1932) ; Callaway v. Prettyman, 218 Pa. 293, 67 Atl. 418
(1907).
4. Victorson v. Albert M. Green Hosiery Mills, Inc., 202 F.2d 717 (3d Cir.
1953) ; In re Luce's Estate, 54 York 119 (O.C., Fay. 1940); RESTAT M NT, CON-
TRACTS § 74 (1932).
5. Cochran v. Ellsworth, 126 Cal. App.2d 429, 272 P.2d 904 (1954); 2 Bz4g,
CONFLICT OF LAWS 1046 (1935) ; 1 WILLISTON, CONTRACTS 309 (rev. ed. 1936).
6. Kamper v. Hunter Land Co., 146 Minn. 337, 178 N.W. 747 (1920).
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occurs.7  In contracts by correspondence, the act of placing the acceptance
in the mail or delivering it for telegraphic transmission, if such means are
authorized, completes the agreement s without regard to whether such ac-
ceptance ever reaches the offeror, unless the offeror otherwise limits the
power of acceptance. 9 The relatively few jurisdictions that have had to
decide the place of contracting when the acceptance was given by tele-
phone have unanimously held that the last act necessary for the formation
of the contract is the utterance of acceptance into the telephone, and that
therefore the place of contracting is the place where the acceptor speaks
his acceptance. 10
The result reached by the instant case is in accord with all case
authority and the Restatement of Conflict of Laws." Professor Williston,
on the other hand, argues that the situation of concluding a contract via
telephone is most closely analogous to that where the parties enter into
an oral agreement in the presence of each other, and that in such a
case the risk of being heard is placed upon the acceptor, the contract
being formed when and where the offeror hears or ought to hear the ac-
ceptance.'2  However, the well-settled rule as to an oral acceptance where
the parties are face to face is that a contract is consummated upon the
utterance of the acceptance unless the acceptor knows or has reason to
know that the offeror does not hear or understand the words of acceptance. 18
The Restatement of Contracts does not answer the question; the black
letter is ambiguous and without comment, and when interpreted with
other pertinent provisions can be construed to support either contention.1
4
The cases which have decided the issue involved either a question of
jurisdiction or the application of the Statute of Frauds; the question of
risk of being heard or hearing was not presented, which may explain
why the cases are singularly lacking in any discussion of the principles
involved. 15 But if not expressed, implicit in them is the analogy to the
7. Packard Englewood Motors v. Packard Motor Car Co., 215 F.2d 503 (3d
Cir. 1954).
8. Burton v. United States, 202 U.S. 344 (1905); Machese Bros. v. A. Lyons &
Sons, 123 Cal. App.2d 193, 266 P.2d 556 (1954); Emerson Co. v. Proctor, 97 Me. 360,
54 Atl. 849 (1903) ; Hamilton v. Lycoming Mutual Insurance Co., 5 Pa. 339 (1847);
Perry v. Mount Hope Iron Co., 15 R.I. 380, 5 Atl. 632 (1886).
9. Lewis v. Browning, 130 Mass. 173 (1881); Vassar v. Camp, 11 N.Y. 441(1854) ; RESTATVMENT, CONTRACTS § 64 (1932).
10. Rothenburg v. Rothstein, 181 F.2d 345 (3d Cir. 1949) ; Joseph v. Krull Whole-
sale Drug Co., 147 F. Supp. 250 (E.D. Pa. 1956) ; Cousins v. Harrison, 33 Ala. App.
37, 30 So.2d 393 (1947) ; Bank v. Sperry Flour Co., 141 Cal. 314, 74 Pac. 855 (1903)
Trinity Universal Insurance Co. v. Mills, 293 Ky. 463, 169 S.W.2d 311 (1943)
Dudley A. Tyng & Co. v. Converse, 180 Mich. 195, 146 N.W. 629 (1914); Traders
Oil Mill Co. v. Arnold Bros. Gin Co., 225 S.W.2d 1011 (Tex. Civ. App. 1949);
Carow Towing Co. v. The "Ed McWilliams," 46 D.L.R. 506 (Canada 1919).
11. RESTATEMENT, CONFLICT OF LAWS § 326 (1934).
12. 1 WILLISTON, CONTRACTS §§ 82, 97 (rev. ed. 1936). Contra, RXSTATXMMNT,
CONFLICr ov LAWS § 326, comment (d) (1934), which is dictum in Bank v. Sperry
Flour Co., 141 Cal. 314, 74 Pac. 855 (1903).
13. Bernstein v. Lipper, 307 Pa. 36, 160 Atl. 770 (1932); 1 CORBIN, CONTRACTS
§ 79 (1950).
14. Cf. RESTATEMENT, CONTRACTS §§ 20, 56, 63, 64, 65 (1932).
15. 2 Bg.m., CONlLICT op LAWS § 326.2 (1935). See note 10 supra.
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rule in post and telegraphic acceptances, that their dispatching is the last
act necessary for the formation of a contract. The logic of including the
utterance of acceptance into the telephone with other means of accepting
where the parties are at a distance, in which the law has found it expedient
and politic to place the risk of being the last to be informed that a contract
has been consummated upon the offeror, is irresistible, and these de-
cisions will probably be followed "on the strength of this analogy." 16
Nevertheless, it should be noted that the instant case serves to emphasize
the artificiality of making the place of contracting a criterion for the choice
of the applicable law in conflict of laws cases.
John Thaddeus Grablewski.
CORPORATIONS-VOTING TRUSTS-AGREEMENT VOID FOR
FAILURE TO COMPLY WITH STATUTE.
Abercrombie v. Davies (Del. Ch. 1957).
Defendants, who held a majority of shares in a Delaware corporation,
entered into what purported to be a stock pooling agreement designating
eight agents to whom were transferred voting control for a period of ten
years. The stock was endorsed in blank and delivered to the agents for
deposit in escrow with irrevocable proxies. The proxies were always to be
exercised as a unit, as any seven agents should determine, and there were
provisions for the choice of an arbitrator to resolve disagreements. The
agents named were at the time the eight directors representing the six
stockholders. There were provisions regulating the actions of the agents
as directors. The agreement continued in effect for almost five years, when
two of the parties were charged with violating it. Litigation was begun in
California and resulted in a preliminary injunction. In the meantime, the
minority stockholders instituted this suit in Delaware challenging the agree-
ment's validity. The Court of Chancery of Delaware held the agreement
invalid, in part, as it attempted to regulate director action, but severable
and valid as a stock pooling agreement as it pertained to stockholder action.
On appeal, the supreme court held what remained of the agreement to be
a voting trust within the meaning of the voting trust statute and void for
failure to comply with the statutory requirements.' On remand, the lower
court held the agreement void in its entirety and not merely unenforceable
until compliance with the statute should be had. Abercrombie v. Davies,
131 A.2d 822 (Del. Ch. 1957).2
The voting trust, a means for securing control of stockholder voting
based on common law trust principles, came into use in the latter part of
16. Ibid.
1. DaL. CODE ANN. tit. 8, § 218 (1953). (The requirements not met were that the
shares be transferred on the corporation's books and that the agreement be filed in
the corporation's principal office in Delaware.)
2. Abercrombie v. Davies, 131 A.2d 822 (Del. Ch. 1957).
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the nineteenth century as an alternative to the inadequacy of the proxy
as a means of corporate control. 3 It also provided a legalistic answer to
the added disqualification of an irrevocable proxy, i.e., separation of voting
rights from ownership, since a trustee is given legal title to the shares
as well as the voting rights.4  Owing to their inception in a burgeoning
capitalist economy when many corporate abuses were being exposed, voting
trusts received much adverse criticism, 5 and were often met by a hostile
attitude in the courts.6  Since then many states, most of them since 1926,
recognizing the usefulness and economic necessity of such a corporate con-
trol device, have enacted legislation authorizing the creation of voting trusts
complying with statutory requirements. 7 These statutes have sometimes
been strictly interpreted by courts," and in this category, Delaware has
held that the provisions of its voting trust statute9 are mandatory.10  In
the instant case, this rule is applied to an agreement which purports not
to be a voting trust, but which, in fact, achieves essentially the same effect,
thereby bringing it within the scope of the statute.',
In Hirschwald v. Erlebacher 12 the court enforced a voting trust agree-
ment which failed for two years to meet certain statutory requirements 13
and which contained no express provisions for such compliance. That
decision at least paid lip-service to the strict compliance doctrine, for the
issue was not whether the agreement must comply with the statute in order
to be operative under law, but rather whether the parties were under an
obligation among themselves to take those steps necessary to comply.'
4
The instant case rejects Hirschwald as authority for the proposition that
as among the parties the agreement should always be merely unenforceable
until compliance is carried out. The present agreement clearly manifests
an intent that the parties to the agreement were under no obligation among
themselves to comply if compliance was required by statute in order
3. See Goose, Legal Characteristics and Consequences of Voting Trusts, 20
WASH. L. Rev. 129, 130 (1945).
4. See Ballantine, Voting Trusts, Their Abuses and Regulation, 21 TEx. L. Rxv.
139, 147 (1942).
5. See Burke, Voting Trusts Currently Observed, 24 MINN. L. RPv. 348, 349
(1940).
6. E.g., Starbuck v. Mercantile Trust and Bostwick v. Chapman, 60 Conn. 553, 24
At. 34 (1890) ; Warren v. Pim, 66 N.J. Eq. 353, 59 Ati. 773 (Ct. Err. & App. 1904).
7. See BALLANTINt, CORPORATIONS § 184 (rev. ed. 1946).
8. E.g., In re Morse, 247 N.Y. 290, 160 N.E. 347 (1928).
9. DEL. CoDn ANN. tit. 8, § 218 (1953).
10. Smith v. Biggs Boiler Works Co., 32 Del. Ch. 287, 85 A.2d 365 (Ch. 1951), 50
MIC. L. Rnv. 1104 (1952); Perry v. Missouri-Kansas Pipe Line Co., 22 Del. Ch.
33, 191 Atl. 823 (Ch. 1937).
11. Abercrombie v. Davies, 130 A.2d 338 (Del. Ch. 1957). "If any stockholders'
agreement providing for joint or concerted voting is so drawn as in effect to occupy
the field reserved for statutory voting trusts, it is illegal, whatever mechanics may
be devised to attain the result."
12. 27 Del. Ch. 180, 33 A.2d 148 (Ch. 1943), aff'd, 27 Del. Ch. 343, 36 A.2d 167
(Sup. Ct. 1944). See 44 MieH. L. REv. 1048 (1946).
13. The same requirements as in question in the instant case. See note 1 supra.
14. Just prior to coming into court, the trustee who brought the suit filed a copy
of the agreement per the statute. Enforcement acted to complete statutory compli-
ance. The two year delay was held not to amount to laches or abandonment. The court
14
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to have any kind of an operative agreement.' 5 Thus the state of the law
in Delaware appears to be that if the agreement is mute as to what should
happen in case certain further steps are required by the voting trust stat-
ute, the agreement may be merely temporarily invalid and unenforceable
among the parties because of the failure to meet statutory requirements, and
yet ultimately enforceable among the parties because of an implied in fact
agreement to comply with the statute as in Hirschwald. On the other hand
the agreement may be totally void among the parties because its terms
and the conduct of the parties negative an implication of agreement to take
those steps necessary to compliance, and because in its present form the
agreement is not operative under law since it is out of compliance, as in the
instant case. This is a sensible result, mindful of freedom of contract. The
evidentiary and interpretive problems will be, however, frequently difficult.
If the agreement is mute on the problem, and no implication of agreement
to comply or not to comply is clear, a conflict of policies arises. It is sug-
gested that the policy seeking to protect the bargain of the parties if rea-
sonably possible should be coupled with a policy in favor of complying
voting trusts rather than allow a general policy disfavoring the existence of
voting trusts to dominate.
John J. Cleary.
INSURANCE-DoUBLE INDEMNITY CLAUSE-WAR EXCLUSION.
Thomas v. Metropolitan Life Ins. Co. (Pa. 1957).
The defendant company issued a life insurance policy on the life of
Francis R. Thomas, Jr. naming the plaintiff in this action as beneficiary.
The policy contained a provision for double indemnity if death was ac-
cidental but not the result of an act of war. The insured was killed in
action by an enemy hand grenade in Korea on October 27, 1952. The
defendant paid the face value of the policy upon proof of death but refused
to pay double indemnity contending that the insured was killed as a result
of an act of war. The Supreme Court of Pennsylvania in a per curiam
opinion, with one dissent, held that the Korean conflict was embraced within
the meaning of "an act of war." Thonas v. Metropolitan Life Ins. Co.,
131 A.2d 600 (Pa. 1957). 1
The Korean conflict occasioned a periodically recurring problem in the
interpretation of war exclusion clauses in life insurance policies. The so-
called legal sense of the word "war" includes only a declared or solemn
held that in the absence of an intention inconsistent with such a undertaking, the
directions of the statute become operative by force of the statute alone and not by
virtue of any recitation in the agreement. The title of the agreement and the fact that
it was drawn by a lawyer, however, can arguably be said to imply an intent to com-ply.
15. Specific mechanics were provided to convert the agreement to a statutory
voting trust when the parties should so agree.
1. Thomas v. Metropolitan Life Ins. Co., 131 A.2d 600 (Pa. 1957).
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war, one engaged in upon authority of the nation's war making power,2
as contrasted to an undeclared or imperfect war.8 The problem is whether
an undeclared war is included within the meaning of any particular war
exclusion clause. In 1953, in the case of Beley v. Pennsylvania Mut. Life
Ins. Co.,4 the Pennsylvania Supreme Court held that the Korean conflict
was not a war within the meaning of a double indemnity policy excepting
death "during time of war."5 The court found the term "war" to be
ambiguous and, using a cardinal principle of interpretation, construed the
contract against the insurer which had supplied the ambiguous term.6
There is authority for this position prior 7 and subsequent 8 to Beley in
other jurisdictions. In the instant case, the same court dealt with a war
exclusion clause which excepted liability for a death that "shall not have
occurred . . . as a result of an act of war." In considering the phrase
"act of war" as a unit, the court found that it was not ambiguous, con-
sistently meaning hostilities between nations, whether in declared or un-
declared wars.9 Therefore the principle of interpreting the contract against
the insurer was not applied in the instant case as it was in the Beley case.
Considerable authority for the conclusion that undeclared wars are in-
cluded in war exemption clauses may be found in other jurisdictions. 10
The question may be considered open in Pennsylvania since the instant
case casts serious doubts on the underlying attitude of the court in the Beley
case. The instant case shows a willingness on the part of the court to take
judicial notice of the Korean conflict as being a "war" in common parlance.
In the Beley case the court said that the existence or nonexistence of war
2. In the United States, this power is granted exclusively to Congress by U.S.
CONsTr. art. I, 8, cl. 11.
3. Bas v. Tingy Supreme Court 4 Dall 37 (1800) is an early case making this
distinction.
4. Beley v. Pennsylvania Mut. Life Ins. Co., 373 Pa. 231, 95 A.2d 202 (1953).
5. Ibid.
6. Ibid.
7. Savage v. Sun Life Assurance Co., 57 F. Supp. 620 (D. La. 1944) (death
resulting from war or any incident thereto") ; Rosenau v. Idaho Mut. Benefit Ass'n.,
65 Idaho 408, 145 P.2d 227 (1944) ("while in military, naval or air service of any
country at war") ; West v. Palmetto State Life Ins. Co., 202 S.C. 422, 26 S.E.2d 475
(1943) ("engaged in military or naval service in time of war").
8. Pyramid Life Ins. Co. v. Masch, 299 P.2d 117 (Colo. 1956) ("in time of
war").
9. But see Thomas v. Metropolitan Life Ins. Co., 131 A.2d 600, 616 (Pa. 1957)
(dissenting opinion).
10. Carius v. N. Y. Life Ins. Co., 124 F. Supp. 388 (D. Ill. 1954) ("war or any
act or incident thereto") ; Gagliormella v. Metropolitan Life Ins. Co., 122 F. Supp.
246 (D. Mass. 1954) (".as a result of an act of war") ; Weisman v. Metropolitan Life
Ins. Co., 112 F. Supp. 420 (S.D. Cal. 1953) ("in the military, naval or air forces of
any country at war") ; Zaccardo v. John Hancock Mut. Life Ins. Co., 20 Conn. Supp.
76, 124 A.2d 926 (1956) ("if the death occurs while the insured is in military, naval
or air service in time of war, whether such war be declared or undeclared") ; Langlas
v. Iowa Life Ins. Co., 245 Iowa 713, 63 N.W.2d 885 (1954) ("military or naval serv-
ices in time of war") ; Gudewicz v. John Hancock Mut. Life Ins. Co., 331 Mass. 752,
122 N.E.2d 900 (1954) ("if death occurred in military service in time of war");
Lynch v. National Life and Accident Ins. Co., 278 S.W.2d 32 (Mo. App. 1955) ("if
the loss results from service in the military or naval forces of any country at war") ;
Stanbery v. Aetna Life Ins. Co., 26 N.J. Super. 498, 98 A.2d 134 (1953) ("death does
not result from military or naval service in time of war") ; Western Reserve Life
Ins. Co. v. Meadows, 152 Tex. 559, 261 S.W.2d 554 (1953) ("in military, naval or
allied service in time of war").
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was a political, not a judicial question." However the instant case
indicates that the court could no longer close its judicial eyes to what every-
one else called a war.'2 In so doing they have substituted a very un-
predictable standard for the formal congressional declaration of war in
interpreting insurance contracts. 13 It is now left to the court to determine,
by a scale known only to itself,14 whether a particular clash of arms is a war
within the meaning of a particular war exclusion clause. This problem
need not arise in future policies since insurance contracts can, and should,
be drafted so as to cover any clash of arms in a declared or undeclared war
but as for the policies already issued, each case must be decided on its
own particular facts.
Edward J. Carney, Jr.
LABOR LAW-LABOR MANAGEMENT RELATIONS ACT, 1947-SPECIFIC
PERFORMANCE OF ARBITRATION AGREEMENTS UNDER SECTION 301 (a).
Textile Workers Union v. Lincoln Mills (U.S. 1957);
Goodall-Sanford, Inc. v. United Textile Workers, AFL (U.S. 1957);
General Electric Co. v. Local 205, United Electrical Workers (U.S. 1957).
The union in each of these companion cases had set forth in its contract
with the employer a grievance procedure which ended with an agreement
to arbitrate. The employer refused to accept arbitration and the union
sought specific performance of this contract provision under section 301 (a)
of the Taft-Hartley Act.' In Textile Workers Union v. Lincoln Mills of
11. Beley v. Pennsylvania Mut. Life Ins. Co., 373 Pa. 231, 233, 95 A.2d 202, 205
(1953).
12. A strong argument could be made that Congress recognized the fact of war
in Korea even though they did not choose to declare it, by its extention of the "G. I.
Bill" to Korean veterans, and its appropriations in support of combat operations in
that area.
13. It is suggested that once a court assumes that the term "war" means what the
general public considers to be a war the problem arises as to how and where the line
will be drawn. Under this interpretation, how would the court decide a truce line inci-
dent? When did Korea become a war? Would the deciding factor be when the first
United States troops were ordered into the field or after a year of combat, or possibly
after the newspapers began to refer to it as a war? This lack of a definite standard
will make predictability extremely low in this area, to say the least.
14. Its search for a scale could lead a court to consider the particular circum-
stances surrounding the formation of an insurance contract in question. The insurer
could then offer an argument based on actuarial figures. For example, the insurer
manifests a clear intention not to cover military risks by the inclusion of a war ex-
clusion clause in its contract. The insurer then bases the insured's premiums on the
ordinary risks of the average person and to extend coverage to a war risk not intended
to be covered by the parties on a technicality is to give a protection for which no
premium has been paid.
1. Labor Management Relations Act, 1947 (Taft-Hartley Act), 61 STAT. 156, 29
U.S.C. § 185 (1957), which provides: "(a) Suits for violation of contracts between
an employer and a labor organization representing employees in an industry affecting
commerce as defined in this chapter, or between any such labor organizations, may
be brought in any district court of the United States having jurisdiction of the par-
ties, without respect to the amount in controversy or without regard to the citizenship
of the parties."
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Alabama,2 the court of appeals interprets this section as merely jurisdic-
tional and therefore no authority for granting the relief sought. The
United States Court of Appeals for the Fifth Circuit in the latter two
cases views the remedy of specific performance as not finding its needed
statutory authority in section 301(a), but did find the necessary authority
in the Arbitration Act.3  The Supreme Court, with Justice Frankfurter
dissenting at length, held that section 301 (a) not only gives district courts
jurisdiction but also empowers these federal courts to formulate a body
of federal common law dealing with collective bargaining agreements in
which will be included the remedy of specific performance of executory
agreements to arbitrate. Textile Workers Union v. Lincoln Mills, 77
Sup. Ct. 912 (1957); Goodall-Sanford, Inc. v. United Textile Workers,
AFL, 77 Sup. Ct. 920 (1957) ; General Electric Co. v. Local 205, United
Electrical Workers, 77 Sup. Ct. 921 (1957) .4
In common law executory agreements to arbitrate are not specifically
enforcible.5 In order that the rule might be abrogated and specific per-
formance of these agreements be obtained the United States Arbitration
Act of 1925 6 was passed.7 In most instances this statute makes these
executory agreements enforcible, however, section 1 of this Act " has been
interpreted as excluding all labor agreements. 9 The other view holds that
§ 301 (a) itself creates the remedy of specific performance, and thereby
avoids the problems of the Arbitration Act entirely.10 In addition to
the problems presented by this statute, there exists the problem of the
severe limitation of the injunctive remedy in labor disputes by the Norris-
La Guardia Act." The Court in past decisions 12 has held that the purpose
of this Act would not be served if an injunction were prevented from
issuing in a situation where such a remedy would best fulfill the overall
policy of the Norris-La Guardia Act. The Court followed that reasoning
2. 230 F.2d 81 (5th Cir. 1956).
3. Goodall-Sanford, Inc. v. United Textile Workers, AFL, 233 F. 2d 104, 106
(1st Cir. 1956) ; General Electric Company v. Local 205, United Electrical Workers,
233 F. 2d 85, 100 (1st Cir. 1956) ; 61 STAT. 669 (1947), 9 U.S.C. § (1957).
4. Textile Workers Union v. Lincoln Mills, 77 Sup. Ct. 912 (1957); Goodall-
Sanford, Inc. v. United Textile Workers, AFL, 77 Sup. Ct. 920 (1957); General
Electric Co. v. Local 205, United Electrical Workers, 77 Sup. Ct. 921 (1957).
5. Red Cross Line v. Atlantic Fruit Co., 264 U.S. 109 (1924).
6. 43 STAT. 883 (1925), 9 U.S.C. § 1 (1957).
7. In re Utility Oil Corp., 10 F. Supp. 678, 680 (S.DN.Y. 1934).
8. 61 STAT. 669 (1947), 9 U.S.C. § 1 (1957), which provides: ". . . but nothing
herein contained shall apply to contracts of employment of seamen, railroad employees,
or any other class of workers engaged in foreign or interstate commerce."
9. United Steelworkers, CIO v. Galland-Henning Manufacturing Co., 241 F.2d
323 (7th Cir. 1957); Pennsylvania Greyhound Lines, Inc. v. Amalgamated Associa-
tion of Motor Coach Employees, 193 F.2d 327 (3rd Cir. 1952).
10. Textile Workers Union v. American Thread Co., 113 F. Supp. 137 (D.Mass.
1953).
11. Norris-La Guardia Act § 7, 47 STAT. (1932), 29 U.S.C. § 107 (1957).
12. Syres v. Oil Workers Union, CIO, 350 U.S. 892 (1955) ; Graham v. Brother-
hood of Locomotive Firemen, 338 U.S. 232.(1949) ; Virginian Ry. v. System Federa-
tion, 300 U.S. 515 (1937). These cases did not concern § 301 (a), but the Court
allowed injunctions to issue on the reasoning that where congressional policy is clear
in favor of agreements to arbitrate there is no necessity to submit them to the require-
ments of § 7 of the Norris-La Guardia Act. See Textile Workers Union v. Lincoln
Mills of Alabama, 77 Sup. Ct. 912, 919 (1957).
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here.'- In these instant decisions the Court avoided the problems of the
United States Arbitration Act by finding the necessary statutory authority
in section 301(a) itself.1 4
By virtue of these decisions the court has placed in the hands of the
union a two-edged sword. It has armed the union with the once dreaded
labor injunction, and at the same time made possible the union's bargaining
itself out of the right to strike. The Court resolved the constitutional
difficulties 15 by making the applicable law completely federal.' 6 It has
fulfilled two of its paramount judicial duties, that of giving predictability
to the law and the other, that of applying a statute to a situation un-
anticipated by the legislators in a way consistent with the overall legislative
intent. The Court fails to resolve the problem of the union bringing a suit
under § 301 (a) for a breach of individual contracts of employment. How-
ever, the decision does follow the trend of encouraging the arbitration of
labor disputes and when this situation does arise there is a strong pos-
sibility that it will favor arbitration by the union and the employer rather
than compel each member to bring an individual suit in his own name.
The dissent interprets the legislative history of the Act as casting no light
on the situation and proceeds to resolve nothing.17
Edward J. McLaughlin
MALPRACTICE-STATUTE OF LIMITATIONS-
FRAUDULENT CONCEALMENT.
Hinkle v. Hargens (S. D. 1957).
In a malpractice action the complaint alleged that the defendant sur-
geon left a portion of a surgical needle embedded in the plaintiff's back
following an operation on September 15, 1932, and that the defendant
negligently failed to remove the needle fragment, fraudulently concealing
such fact. The defendant pleaded the statute of limitations. The lower
court concluded as a matter of law that the plaintiff's action was barred
by the two year statute of limitations. The plaintiff appealed, contending
that fraudulent concealment tolled the statute of limitations in malpractice
actions. The Supreme Court of South Dakota held, reversing and remand-
ing, with two judges dissenting, that fraudulent concealment of a cause
of action tolls the statute of limitations until the cause of action is dis-
13. Textile Workers Union v. Lincoln Mills, 77 Sup. Ct. 912, 918 (1957).
14. Id. at 917.
15. Labor Management Relations Act, 1947 (Taft-Hartley Act), 61 STAT. 156,
U.S.C. § 185 (1957), provides: "(a) Suits ... may be brought in any district court
. . without regard to the citizenship of the parties." By this provision of the Act
the requirement for diversity of citizenship is eliminated necessitating, for constitu-
tional validity, that the controversy be one arising under the laws of the United States.
Therefore, if Congress intended that state law govern, no federal substantive right
would exist, and the suit would not be one arising under the laws of the United States.
16. Textile Workers Union v. Lincoln Mills, 77 Sup. Ct. 912, 918 (1957). "...
We conclude that the substantive law to apply in suits under § 301 (a) is federal law
which the courts must fashion from the policy of our national labor laws."
17. Id. at 925.
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covered or might have been discovered by the exercise of diligence. Also,
where a trust or other confidential relationship exists between the parties,
such as physician-patient, silence alone on the part of the one having
the duty to disclose constitutes fraudulent concealment. Hinkle v. Hargens,
81 N.W.2d 888 (S.D. 1957).'
Ordinarily a cause of action for malpractice accrues and the limita-
tion period applicable thereto commences to run at the time of the phy-
sician's or dentist's wrongful act or omission.2 A few courts hold that the
limitation period begins to run at the termination of professional treatment.3
Where the person guilty of malpractice fraudulently conceals the fact so
as to prevent the injured party from obtaining knowledge thereof, the
statute of limitations does not begin to run until the cause of action is
discovered or could have been discovered by the exercise of reasonable
diligence on the part of the injured party.4  Statutes have been widely
enacted by which the limitations period begins to run at the time the fraud
is discovered." Courts have varied in their interpretations of the term
fraudulent concealment. Many courts require that the physician have
actual knowledge of the harm done.6 A complaint which averred that the
physician either knew or should have known of the presence of a foreign
substance in the patient's body has been held not to be sufficient for
fraudulent concealment.7 A Texas decision holds that in order that there
be fraudulent concealment, the physician must have a fixed purpose to
conceal the wrong from the patient.8 Some courts require an affirmative
act on the part of the physician designed to prevent the discovery of the
negligence for there to be fraudulent concealment. 9 Other jurisdictions
hold that due to the confidential relationship existing between the doctor
and patient, a mere failure to disclose the harm will constitute fraudulent
1. Hinkle v. Hargens, 81 N.W.2d 888 (S.D. 1957).
2. Pickett v. Aglinsky, 110 F.2d 628 (4th Cir. 1940); Maloney v. Brackett, 275
Mass. 479, 176 N.E. 604 (1931) ; Bernath v. LeFever, 325 Pa. 43, 189 Atl. 342 (1937).
3. Thatcher v. DeTar, 351 Mo. 603, 173 S.W.2d 760 (1943) ; Bowers v. Santee, 99
Ohio St. 361, 124 N.E. 238 (1919) ; Peteler v. Robison, 81 Utah 535, 17 P.2d 244
(1932).
4. Tabor v. Clifton, 63 Ga. App. 768, 12 S.E.2d 137 (1940) ; Colvin v. Warren, 44
Ga. App. 825, 163 S.E. 268 (1932); Perrin v. Rodriguez, 153 So. 555 (La. App.
1934); Hudson v, Shoulders, 164 Tenn. 70, 35 S.W.2d 1072 (1938); Thompson v.
Barnard 142 S.W.2d 238 (Tex. Civ. App. 1940).
5. E.g. ILL. REv. STAT. c. 83, § 23 (1930) :"If a person liable to an action fraud-
ulently conceals the cause of such action from the knowledge of the person entitled
thereto, the action may be commenced at any time within five years after the person
entitled to bring the same discovers that he has such cause of action and not after-
wards." See also Mo. ANN. STAT. § 516.120 (5) (Supp. 1955).
6. Pickett v. Aglinsky, 110 F.2d 628 (4th Cir. 1940) ; Hudson v. Moore, 239
Ala. 162, 194 So. 147 (1940) ; Pashley v. Pacific Electric Co., 25 Cal.2d 226, 153 P.2d
325 (1944) ; Maloney v. Brackett, 275 Mass. 479, 176 N.E. 604 (1931) ; Carrele v.
Denton, 138 Tex. 186, 157 S.W.2d 878 (1942).
7. Carter v. Harlan Hospital Ass'n., 265 Ky. 452, 97 S.W.2d 9 (1936); Albert
v. Sherman, 167 Tenn. 133, 67 S.W.2d 140 (1934); contra, Burton v. Tribble, 189
Ark. 58 70 S.W.2d 503 (1934). ,
8. darrell v. Denton, 138 Tex. 186, 157 S.W.2d 879 (1942).
9. Pickett v. Aglinsky, 110 F.2d 628 (4th Cir. 1940); DeHaan v. Winter, 258
Mich. 293, 241 N.W. 923 (1932) ; Bernath v. LeFever, 325 Pa. 43, 189 At]. 342 (1937).
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concealment.' ° This confidential relationship places on the physician a
duty to disclose the harm to the patient."
Courts which require proof of an affirmative act to show fraudulent
concealment have strictly construed the meaning of fraud. The main case
however is indicative of a more sensible trend. These courts, liberally con-
struing the meaning of fraud, take into consideration the physician-patient
relationship. Rarely can an inexperienced patient ascertain sufficient facts
to give rise to a cause of action. Also, the non-disclosure is treated as
a breach of the trust placed in the physician by the patient. Where this
trust relationship exists, the physician in almost complete possession of the
facts should not escape liability by wilfully concealing such facts, or by
the non-disclosure of facts he kfnew or should have known. Thus, in the
instant case, although the affirmative act required by some courts is not
present, the court predicates liability on this non-disclosure and a more
sensible result follows.
Edward H. Feege
NEGLIGENCE-DUTY OF CARE-INTERFERENCE WITH
TESTAMENTARY EXPECTANCY INTEREST.
Mickel v. Murphy (Cal. 1957).
The plaintiff, sole beneficiary under the will of Henry Mickel, her
husband, brought an action in tort for damages'resulting to her from the
unlawful practice of the law by the defendant. The defendant, in the words
of the complaint, had advised, drawn, prepared, and notarized an instru-
ment entitled "The Last Will and Testament of Henry Mickel", but had
neglected to advise the testator that a valid will required attestation of two
witnesses. Because of the lack of attesting witnesses the will was null
and void and Henry Mickel died intestate. It resulted that one-half of the
estate passed to the mother of deceased. A demurrer to the complaint was
sustained in the trial court and the plaintiff appealed. The District Court
of Appeal for the Fourth District, California, affirmed, holding, that the
complaint failed to state a cause of action because the defendant had acted
only as scrivener of the will and not as an attorney; that no duty was owed
to the plaintiff under the agreement to draw the will because the plaintiff
had no vested interest or right in the property involved, in the absence
of a valid will. Mickel v. Murphy, 305 P.2d 993 (Cal. App. 1957).1
10. Hudson v. Moore, 239 Ala. 162, 194 So. 147 (1940) ; Burton v. Tribble, 189
Ark. 58, 70 S.W.2d 503 (1934) (Leaving ball of gauze in appellant's abdominal cavity
and failure to disclose this to appellant were held to be fraudulent concealment and
continuing acts of negligence); Breedlove v. Aiken, 85 Ga. App. 719, 70 S.E.2d 85
(1952) ; Tabor v. Clifton, 63 Ga. App. 768, 12 S.E.2d 137 (1940) ; Thompson v. Bar-
nard, 142 S.W.2d 238 (Tex. Civ. App. 1940).
11. Schmucking v. Mayo, 183 Minn. 37, 235 N.W. 633 (1931).
1. Mickel v. Murphy, 305 P.2d 993 (Cal. App. 1957).
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The practice of law includes legal advice, counsel, and preparation
of legal instruments and contracts by which legal rights are secured.2 An
action in tort will not lie unless there is some legal duty owing by the
defendant to the person allegedly injured.3  However, the common law
imposes on anyone undertaking to perform a service for another, the duty
to use ordinary care.4 If such a person fails to use care and injury results
he will be held liable for such injury that was foreseeably caused by his
violation of that duty.5 Of course the violation of the standard of care
must cause injury to some protected interest of the plaintiff to create
a cause of action.0 The interest of a beneficiary of a will is ambulatory
and will not vest until the testator's death, hence until that time it is merely
a testamentary expectancy.7 Although the law of torts has extended pro-
tection in the form of damages for intentional interference with testamentary
expectancies,8 the courts have not yet seen fit to extend protection to
negligent interference with such prospective advantages, for the cases hold
that malice or ill-will must be alleged and proved."
Issue might be taken with the holding of the court that the plaintiff
did not allege facts showing that the defendant had acted other than as a
scrivener, for it was definitely alleged that the defendant had advised the
testator regarding the drawing of the will. This holding was influential
in view of a more recent decision on the point. 10 The court in the instant
case apparently would not have found any liability in the defendant for his
carelessness, even to the testator." The defendant had assumed a duty
of care when he voluntarily took up the drawing of the will and the injury
to the plaintiff's interest was the type of injury most likely to result from
the omission made by the defendant. But, the defendant had no duty to
the plaintiff since her non-vested expectancy interest was not protected
from negligent interference by third parties.1 2 If such an interest is sub-
2. People v. Sipper, 61 Cal. App.2d Supp. 844, 142 P.2d 960 (1943).
3. Coleman v. California Yearly Meeting of Friends Church, 27 Cal. App.2d 579,
81 P.2d 469 (1938) ; Palmer v. Crafts, 16 Cal. App.2d 370, 60 P.2d 533 (1936).
4. Carr v. Maine Central R.R., 78 N.H. 520, 102 Atl. 532 (1917) ; RESTATEMENT,
TORTS 323 (1) 1934).
5. Johnson v. Union Furniture Co., 31 Cal. App.2d 234, 87 P.2d 917 (1939);
Gerdes v. Reynolds, 30,N.Y.S.2d 755 (1941).
6. Mike v. Lian, 322 Pa. 353, 185 Ati. 775 (1936).
7. Helmig v. Kramer, 48 Ohio App. 71, 192 N.E. 388 (1934) ; Frost v. Davis, 182
Okla. 593, 79 P.2d 600 (1938).
8. Monach v. Koslowski, 322 Mass. 466, 78 N.E.2d 4 (1948) ; Creek v. Laski, 248
Mich. 425, 227 N.W. 817 (1929) ; Dulin v. Bailey, 172 N.C. 608, 90 S.E. 689 (1916).
9. May v. Wood, 172 Mass. 11, 51 N.E. 191 (1898) ; Bohannon v. Wachovia Bank
and Trust Co., 210 N.C. 679, 188 S.E. 390 (1936).
10. Biakanja v. Irving, 310 P.2d 63 (Cal. App. 1957). In this case a notary pub-
lic drew a will, notarized it but failed to have it witnessed as required. The will was
invalid and the sole beneficiary under the invalid will sued for damages. It was held
that the drawing of the will was the unlawful practice of law and therefore a violation
of a statute prohibiting one from practicing law unless he is a member of the state
bar; that this violation permitted the sole beneficiary of the invalid will to recover
from the defendant the difference between the amount the beneficiary would have
received under the will and the amount actually distributed to her according to the
laws of intestate succession. Note that this allowance of recovery is contrary to the
dicta of the instant case.
11. Mickel v. Murphy, 305 P.2d 993, 995 (Cal. App. 1957).
12. See note 9 supra.
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stantial enough to be protected from intentional interference by third
parties, why should not negligent interference which causes direct and fore-
seeable injury be protected against? The injury in either case is just as
great, and the intent of the testator is clearly defeated by the negligent act.
For these reasons protection should extend to testamentary expectancies
against negligent interference by third parties.
William E. Mowatt.
ZONING-LoT AREA RESTRICTIONS-CONSTITUTIONALITY
OF ONE-ACRE REQUIREMENT.
Bilbar Construction Co. v. Board of Adjustment (Pa. 1957).
Bilbar Construction Co. purchased a fifty-acre tract of unimproved
land in Easttown Township. The tract was located in an "A" residential
district established by an Easttown Township zoning ordinance which
provided that "A" districts should be a minimum of one acre with a
mininmm frontage of 150 feet. The tract bordered a road separating
Easttown and Tredyffrin Townships. The land iiimediately across from
the tract, which was located in Tredyffrin Township, had been developed
into small residential properties in accordance with the Tredyffrin Town-
ship zoning ordinance with a minimum lot area of smaller proportions.
Bilbar Construction Co. applied to the township zoning officer for a permit
to construct a single-family dwelling on a lot of 21,000 square feet within
the fifty-acre tract. The application was denied because the lot did not
conform to minimum area requirements. This decision was affirmed by
the Board of Adjustment of Easttown Township and the court of common
pleas. On appeal, the Supreme Court of Pennsylvania reversed, holding
that the ordinance was unconstitutional in its application to the appellants'
property because it was not reasonably and clearly necessary for the health,
safety, or morals of that community or its inhabitants. Bilbar Construction
Co. v. Board of Adjustment, 138 LEGAL INTELLIGENCER No. 8, p. 1, col. 3
(Pa. Sup. Ct. June 28, 1957). 1
The landowner's right to devote property to legitimate use is subject
to the superior claim of the public's right of regulation under the state
police power.2 Zoning acts and the ordinances passed under them are a
lawful exercise of this police power.3 But, zoning ordinances are consti-
tutional only when they are based on the promotion of the health, safety,.
morals, or the public welfare of the inhabitants of the municipality and are.
not unjustly discriminatory, arbitrary, or unreasonable in their applicationt
to a particular piece of property.4 A lot area requirement is a type of zon-
1. Bilbar Construction Co. v. Board of Adjustment, 138 LEGAL INTELLIGENCER No.
8, p. 1, col. 3 (Pa. Sup. Ct. June 28, 1957).
2. Appeal of Perrin, 305 Pa. 42, 156 At. 305 (1931).
3. Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926); Appeal of
Ward, 289 Pa. 485, 137 At. 630 (1927).
4. Appeal of Medinger, 377 Pa. 217, 104 A.2d 118 (1954) ; Appeal of Lord, 368
Pa. 121, 81 A.2d 533 (1951) ; Taylor v. Haverford Township, 299 Pa. 402, 149 Atl.
639 (1930) ; Appeal of White, 287 Pa. 259, 134 AtI. 409 (1926).
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ing law which sets up a minimum area for lots in residential districts,
usually accompanied by minimum frontage requirements. The validity
of this type of regulation depends on whether in a particular case the
requirements bear some relationship to the health and safety of the com-
munity.5 Lot area restrictions are often founded on aesthetic and eco-
nomic values," but in most jurisdictions, zoning cannot be sustained merely
on aesthetic grounds.7 Particularly, ordinances providing high minimum
requirements, as in the instant case, are often declared to be an attempt to
set up an exclusive section maintaining a low tax rate, and founded on a
desire to promote the construction and maintenance of residences by people
of the requisite financial ability.8 The establishment of such a residential
neighborhood does not bear a sufficient relationship to the public health
and safety to validate such an ordinance. However, some states have
upheld similar zoning ordinances, some requiring areas larger than one-acre
lots.'0 Most of these courts recognize that a zoning law cannot be adopted
to set up a barrier against the influx of thrifty and respectable citizens
who desire to live in a district, nor for the purpose of protecting large
estates already located in the district, but find validity in the ordinances
by declaring that they are not founded on these grounds." Some courts,
however, validate the ordinances strictly on aesthetic grounds, finding
justification for them in the preservation of the character of the community,
.he maintenance of the value of the property therein and the dedication
of the land throughout the township for its most appropriate use.12 The
instant case is the first Pennsylvania decision reviewing a regulation of
one-acre proportions.' 8
The decision itself raises many unanswered questions. The case
leaves the question of the validity of such lot area restrictions in general
unanswered in Pennsylvania. Whether the case holds all lot arda require-
ments of such proportions to be unreasonable and invalid or whether the
unreasonableness of this requirement arises solely from the circumstances
of the case, i.e., the proximity of a lower grade residential area just across
5. Hitchman v. Oakland Township, 329 Mich. 331, 45 N.W.2d 306 (1951); Ap-
peal of Volpe, 384 Pa. 374, 121 A.2d 97 (1956).
6. Hitchman v. Oakland Township, 329 Mich. 331, 45 N.W.2d 306 (1951).
7. Appeal of Kerr, 294 Pa. 246, 144 Ati. 81 (1928) ; Appeal of Liggett, 291 Pa.
109, 139 At. 619 (1927).
8. Hitchman v. Oakland Township, 329 Mich. 331, 45 N.W.2d 306 (1951).
9. Hitchman v. Oakland Township, 329 Mich. 331, 45 N.W.2d 306 (1951) ; Sen-
efsky v. City of Huntington Woods, 307 Mich. 728, 12 N.W.2d 387 (1943); Appeal
of Medinger, 377 Pa. 217, 104 A.2d 118 (1954).
10. Simon v. Town of Needham, 311 Mass. 560, 42 N.E.2d 516 (1942), 1 acre;
Fischer v. Bedminster Township, 11 N.J. 194, 93 A.2d 378 (1952), 5 acres; Franmor
Realty Corp. v. Village of Old Westbury, 280 App. Div. 945, 116 N.Y.S.2d 68 (2d
Dep't 1952), 2 acres.
11. E.g. Simon v. Town of Needham, 311 Mass. 560, 42 N.E.2d 516 (1942).
12. E.g. Fischer v. Bedminster Township, 11 N.J. 194, 93 A.2d 378 (1952).
13. But a 20,000 square-foot lot requirement was sustained in Appeal of Volpe,
384 Pa. 374, 121 A.2d 97 (1956) ; a 7500 square-foot requirement was impliedly ap-
proved in Appeal of Elkins Park Improvement Association, 361 Pa. 322, 64 A.2d 783
(1949); and a minimum requirement of 4000 square feet was impliedly approved
in Appeal of Brosnan, 330 Pa. 161, 198 Aft. 629 (1938).
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the roadway, is not clear. Although dictum in the instant case 14 definitely
tends to indicate the former view, Justice Bell attempts to narrow the deci-
sion to the facts of the case in his closing words, declaring the ordinance
unconstitutional "insofar as it applies to petitioners' property in this resi-
dential area." 15 The decision may have put an end to "one-acre zoning"
in Pennsylvania. It is suggested that this conclusion would be the better
holding.
Donald G. Je'witt.
ZONING-SPECIAL EXCEPTION-AESTHETIC CONSIDERATIONS
IN DENYING A PROPOSED USE.
In re O'Hara's Appeal (Pa. 1957).
Petitioner, owner of property situated in an "AA" residential district
as defined by the applicable township zoning ordinance, applied to the board
of adjustment requesting a special exception so that the property might be
used for educational purposes as a regional diocesan high school. Pertinent
parts of the ordinance provided that a building might be erected and a lot
or premises may be used for educational purposes by and with the consent
of the board of adjustment.1 The application was denied, and the board's
decision was affirmed by the court of common pleas on the grounds of cost
to the township, the availability of another site, the inadequacy of the
present site, anticipated increase in traffic, and that the proposed use would
destroy the residential character of the neighborhood and depreciate the
value of nearby residences. On appeal, the Supreme Court of Pennsyl-
vania reversed and held, inter alia,2 that adverse effects on the character
of the neighborhood are insufficient reasons for denying an exception, as not
protecting the health, safety, morals or general welfare of the community.
In re O'Hara's Appeal, 389 Pa. 35, 131 A.2d 587 (1957). 3
In this case the proceeding was by application for special exception and
not for a variance. An application for a special exception, as distinguished
14. "A zoning ordinance in a residential district which makes it financially im-
possible for the vast majority of young married couples and for medium incomes to
purchase or own a home in that district, is contrary to our Nation's ideals of liberty,
private property and equality of opportunity. . . ." Bilbar Construction Co. v. Board
of Adjustment, 138 LEGAL INUELLIGrNCER No. 8, p. 6, col. 4 (Pa. Sup. Ct. June 28,
1957).
15. Bilbar Construction Co. v. Board of Adjustment, 138 LEGAL INTELLIIGI:NCER
No. 8, p. 6, col. 4 (Pa. Sup. Ct. June 28, 1957).
1. In re O'Hara's Appeal, 389 Pa. 35, 36, 131 A.2d 587, 589 (1957).
2. The ordinance involved was not found to be unconstitutional on the grounds
of an unlawful delegation of legislative authority to the board of adjustment because
in applying the ordinance the board was held to the standard of minimum requirements
for the promotion of health, safety, morals and general welfare of the township. The
court also found that since the reasons of cost to the township, availability of another
site and inadequacy of the present site had no relationship to the above standard of the
ordinance, -and that since there was not a high degree of probability that the antici-
pated increase in traffic would adversely affect the health, safety, morals or welfare
of the township, a denial of the exception on these grounds was also unauthorized.
In re O'Hara's Appeal, 389 Pa. 35, 131 A.2d 587 (1957).
3. In re O'Hara's Appeal, 389 Pa. 35, 131 A.2d 587 (1957).
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from a variance, need not evoke the burden of proving unnecessary hard-
ship.4 The conditions upon which an exception may be granted are set
out in the ordinance.5 The granting or withholding of the exception may
not be left to the uncontrolled discretion of the board.0 Here it was held
that the ordinance imposed an adequate standard for administrative action
in providing that the board *must act in the interest of the health, safety,
morals or general welfare of the township. Further, it was held that the
board acted improperly in considering matters of aesthetics and the con-
servation of property values. In this respect it reiterated a previous hold-
ing 7 that neither aesthetic reasons nor a desire to conserve property values
are within the police power of the state.
The current trend of decisions elsewhere has been toward a recogni-
tion that aesthetic considerations may be among the several factors which
determine whether or not a particular zoning ordinance is a proper exer-
cise of the state's police power. s A regulation specifically expressing its
aesthetic purposes has recently been upheld.9  In the present case the
court did not rule directly that the state could not make aesthetic considera-
tions the basis, or partly the basis, for its exercise of police power: it simply
ruled that an administrative body, limited to act in the interest of community
health, safety, morals and welfare could not so act. However, since the
power delegated was in terms of the usual definition of the state's reserved
police power,1 it fdllows by necessary implication that the state could not
make aesthetic considerations a basis. Though the emphasis of the past
few years has indeed been in the direction of more powerful controls in the
name of social planning, Pennsylvania either rejects the trend or has simply
not caught up' with it.
Vincent P. Haley.
4. Montgomery County v. Merlands Club, 202 Md. 279, 96 A.2d 261 (1953) ; Ap-
peal of Borden, 369 Pa. 517, 87 A.2d 465 (1952). See Van Dusen, The Special Excep-
tion and the Burden of Proof, 25 PENN. B. A. Q. 154 (1954).
5. Stone v. Cray, 89 N.H. 483, 200 AtI. 517 (1938); Application of Devereux
Foundation, 351 Pa. 478, 41 A.2d 744 (1945).
6. Health v. Mayor and City Council, 187 Md. 296, 49 A.2d 799 (1946) ; O'Con-
nor v. Overall Laundry, 98 Ind. App. 29, 183 N.E. 134 (1932). Discretion of the board
to grant exceptions is not unlimited, but is subject to limitations prescribed in the ordi-
nance. Harte v. Zoning Board of Review, 80 R.I. 43, 91 A.2d 33 (1952).
7. Appeal of Medinger, 377 Pa. 217, 104 A.2d 118 (1954) (ordinance establishing
minimum floor areas in certain districts held unconstitutional as not promoting health,
safety, morals or general welfare of township).
8. State ex rel Saveland Park Holding Corp. v. Wieland, 269 Wis. 262, 69 N.W.2d
217 (1955), cert. denied, 350 U.S. 841 (1955) ; Stoner McCray System v. Des Moines,
247 Iowa 1313, 78 N.W.2d 843 (1956) ; Lionshead Lake v. Wayne Tp., 10 N.J. 165, 89
A.2d 693 (1952), appeal dismissed, 344 U.S. 919 (1953) ; Frischkorn Const. Co. v.
Lambert, 315 Mich. 556, 24 N.W.2d 209 (1946): In re Opinion of the Justices, 234
Mass. 597, 127 N.E. 525 (1920). See also I YOKLEY, ZONING LAW AND PRACTICE § 17.1
(2d ed. Supp. 1957).
9. State ex rel Saveland Park Holding Corp. v. Wieland, 269 Wis. 262, 69 N.W.
2d 217 (1955), cert. denied, 350 U.S. 841 (1955) (ordinance required the building
board to make a finding that "the exterior architectural appeal and function plan" of
a proposed structure would not be so at variance with other structures in the neighbor-
hood to cause "substantial depreciation in the property values of the neighborhood").
See Berman v. Parker, 348 U.S. 26 (1954).
10. Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926).
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